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Note Ko, Decedent Rank Salary °
27 Allenbaurh, William Bernacd CT3 $4,015
28 ﬂrmﬂtrnné, Philip MeCuteheom, Jr. LCDR 912,363
29 Blanchard, Gary Ray SN 52,354
30 Hlu&,IHlIEﬂ HMerla Civilian $6,EE&
31 Browm, Francis QM3 $2,755
32 Campbell, Ronnie Jordon CT2 25,746
33 Converse, Jerry Leroy CT3 $3,216
34 Eisenberg, Rcbert Burton CT2 $3,389
35 Goss, Jerry Lee CT3 $2,892
16 _Craves, Curtis Alan cTl 63,998
37 Hnﬁdcn, Lawrence Paul CTSA $1,363
38 Hersey, Warren Edward CT1 $4,142
39 Higgzins, Alan CT3 $2,240
50 loar, Carl Lewls SN 92,387
41 Keene, Richard Walter, Jr. CT2 93,216
42 Lenau, James Lee CTSN $1,631
43 Linn, Raymond Eugzene CIC 87,387
b Lupton, James Mahlon CT1 $6,830
45 Margeraf, Duane Rowe CT3 -32.?T5
56 Marlborough, David Walter CTSA 31,363




Page 2

Annual

Note Ko. Decedent Ranls Salary
47 Mendle, Anthony Peter CT2 $3,216
L8 Nypren, Carl Christien CTSH 51,631
49 Pierce, Jamé; Cecil LT 511,240
50 Raper, Jack Lewis SGT 56,458
51 Rehmeyer, Edward Emorey, III CPL 54,435
52 Skolale, David ICFN *» 51,631
"~ 53 Smith, John Caleb, Jr, CTl $5,680
54 smith, Melvin Douglas cTC(PC~1) §7,278
55 Spicher, John Clarance PC-2 $5,779
56 Thompson, Alexander Well, Jr. GHMG3 $3,922
57 Thorntrn, Thomas Ray CT3 $2,240
58 Tiedtke, Philippe Charles CT3 §2,755
59 Toth, Etcph;n Sponcer LT i1
60 Walton, Frederick James § CTl $7,050
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The Secretarvy

Srasents his con nents

w18 the

----- e wu Leser Lo Che amnbassador's Note of Junme 10,

1967 concerning the attacks by Israeli aircraft and

torpedo boats on the United States naval vessel

U.5,8, Liberty, which were carried out shortly after

1400 and 1430 hours local time, respectively, on

June 8, 1967 while the U.5.5, Liberty was engaged in

peaceful activities in international waters,

At the time of the artack, the U.5.5. Liberty was

flying the American flag, and its identification was

clearly indicated in large white letters and numerals

on its hull. It was broad daylight and the weather

conditions were excellent.

Experience demonstrates that

both the flag and the identification number of the ves-

sel were readily visible from the air.

Beginning at about 0515 hours local time on June 8,

1967, and at intervals thereafter prior to the first

attack, aircraft believed to be Israeli circled the

U.5.5, Liberty on a number of occasions,

f&ccurdiqgly,

L




accordingly, there is every reason to believe that
the U.S5.5. Libercy was or should have been identified,
or at least her nationality determined, prior to the
attack, In these circumstances, the later military
atrack by Israeli aircraft on the U.S5.5. Liberty is
quite literally incomprehensible. As a minimum, the
attack must be condemmed as an act of military irrespon-
sibilicy reflecting reckless disregard for human life.

The subsequent attack by Israeli torpedo boats,

substantially after the vessel was or should have been

identified by Israeli military forces, manifests the

same reckless disregard for human life. The silhouette
and conduct of the U.5.5. Liberty readily distinguished
it from any vessel that could have been congidered as
hostile. The U.5.5. Liberty was peacefully engaged,
posed no threat whatsocever to the torpedo boats, and
obviously carried no armament affording it a combat
capability. It could and should have been serutinized
visually at eclese range before torpedoes were fired.
While the Ambassador of Tsrael has informed the
Secretary of State that "the Government of Israel is
prepared to make amends for the tragic loss of life and

material damage,” the Secretary of State wishes to make

fclear




-

clear that the United States Government expects the
Govarnment of Israel also to take the disciplinary mea-
sures which international law requires in the event of
wrongful conduct by the military personnel of a State,
He wishes also to make clear that the United States
Government expects the Govermment of Israel to issue
instructions necessary to ensure that United States
personnel and property will not again be endangered by
the wrongful actions of Israeli military personnel,
The United States Govermnment expects that the
Government of Israel will provide compensation in accor=

dance with international law to the extent that it is

L
possible to compensate for the losses sustained in this

tragic event. The Department of State will, in the near
future, present to the Government of Israel a full mone-

tary statement of its claim,

Department of State

Washington, June 10, 1967
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“iao Ambagssador of laranl presants his conplinsnts
ko i 2eable W0 Ssoralary of State and has the
Amor €0 rofes to the Bag Iy ol Ytate's nobo of

Juna 10, 1267 cocloo: ; 3 vihanls by Israold adimernfd

anc sorpodo Boats an the Vadtod Stuton noval vessol,

dan Govermmont of Tarael has dnstituted a full ine
Vostigniion into this acoidont ond has alroady amnounocod
tio eotoblishiriant by the Chial-—olaStars of the Iorasl
Dofense Fexgos of on Enguiry to mako o full invootigntion

of all 4 ~20%3 ol eirguustances. Tho Covermsant of

Larnol wiil) malee avodloblo £ o Govarmmand® of the
& Pl e T i 5 i o

~andinns of wids dnvesidgation, and,

F o . N L N . Bk . = e o AT T .
20r A8 pards bopos that tlho Govornmont of the Unitod :

B e e ] prm Tan @ o i W i i §a g - -
auEated will malis aomdilstln e tho vorommant of Isrnel

AN # & CELFTEY el ] s 1 i kol ol Ll
the findines of ita own inves BRI O,

Pendine the rocults of {ts Lwvestipation the Covorne
mone of Lomol fools 4% 4n prodosune te draw sonclusions,

-

iha Covermmont of Iosaol raonlis thnt as soon as
1o orror vhich had soocurred
<% dmmodiately infermod tho Governoant of ths United

[ =i T o] e W b e - -
States of ot had $alaom 1Baen, Tho Covornoment

and comvoyed ite apoloslos and 4 Wp Dogrot for vhat had

.- . R e BT - e -
ccourrnd and for the pricvous loss of life,




Bl gkl '-..,:.'.'j W Bt d aAn o EQ:mtn‘I} nf
State's Holo of Juna 10,10 25 Governmant of Israsl

tool tha inftintive to offer to mais aomonds for the

——

srasdt loos of Aifo and motorial damaps, Farthar, all .

- ned was offerod by the porsomel of the Israsl

e Ml - ” e ikl - T - . - oYy
Dofense Toigas to the UV,.5.0.liberdty. The ares nround

Ths Governesnt of ool hao sinndard dnogtrustions
af the most stoinecend potuws to 211 ite mlitu:'y' jaid
soammel that the porsennsl and proporty of the United
stoton, as of all olluwr copntriecs not involved in

E - & B P e Tl s O N = . e il T 1 [ . P
hootiliticon, shnll not Dbe andungmarads Tlwes inotruotiome

Tha Covoarrmont of Isrsel notes that the inoidand i
oocurred in an arva vhish tho United Arab Republis had - -
varnoad noutral veasols o wvold, os it wma an area of vl
hostilditiop, It would Ba approcinted 4f the Govormmend
of Iaroel conld bo clven ¢imeldy infdmmntion of tha approach
of Unlted States vocaels o shores vhere 9w Ismel Defenss

el Sehews ite eodincsn o mald

omondlE and hna inadsvoted thae Anbassador of Iorasl 4o
toratn 1t8 prolfonnd regmot for the consoquoancoes of whad
Wabh LT Ioaly o tragls orzol. ! .
ao Anbhspador of Ioraol aovaills Bingelf of this
opportumnlily to ronow {o the llonorable the Ssoretary of

Y s ol L §
ﬁli--.-u':‘ SH0 T posEnotn of

1is highont regards
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DRAFT

The Minlstry for Forelgn Affairs presents ts compliments to
the Embassy of the United States of America and has the honour to refer
to the Embassy's Note No 26 dated 27 December 1567, concerning the

U.8.8 Liberty.

The Ministry is pleased to advise the Embaasy that the initial
examination of the claims contained In the series of Notes forwarded
simoltanecusly with the above-mentionsd Note has now been completed,
although considerable difflculties arcse due to the fact that the information
supplied was snot entirely safficient and, In particular, because only one
eategory of claims was submitted. While reserving fully its legal position,
the Ministry Is now instructing the Embassy of lsrael in Washington to open

talks on the subject with the competent United States authoritics.

The Ministry for Forelgn Affalrs, eto.......




DRAFT

The Ministry for Forelgn Affalrs presents its compliments to
the Embassy of the United States of America and has the honour o refer
to the Embassy's Note No 26 dated 27 December 1867, concerning the

U.8.8 Liberty.

The Ministry is pleasad o pdvise the Embassy that the {nitial
examination of the claims contained in the saries of Notes forwarded
simultansously with the above-mentioned Note has now been completed,
although considerable difficulties arose due to the fact that the information
supplied was anot entirely sufficient and, in partioular, because only one
category of cluims was submitted. While reserving fully its legal position,
the Ministry is now instructing the Embassy of Israsl in Washington to open

talks on the subject with the competent United States authorities,

The Ministry for Foraign Affairs, efo.......




No. 26

The Embassy of the United States of America presents
its compliments to the Ministry for Foreign Affairs of Israel
and bas the honor to refer to the note of the Ambassador of
lsrael to the Secretary of State, dated June 10, 1967, the note
of the Secretary of State to the Ambassador of Israel, dated
June 10, 1967, and the note of the Ambassador of Jarael to the
Secretary of State; dated June 12, 1967, concerning the attack
by lsraell air and naval unite against the U,8,8, Libarty on
June 8, 1967. In his note of June 10, 1967 to the Secretary
of State, the Ambassador of Israsl, after expressing the regret
of his Government, stated, on instruction, "that the Government
of Israel is prepared to make amends for the tragic loss of
life and material damage." In his note of the same date to the
Ambassador of Israel, the Secretary of State, in reply, after
reviewing the circumestances of the attack, stated the expectation
of "the United States Government ... that the Government of
lsrael will provide compensation in accordance with international
law." In his reply note, dated Juns 12, 1967, the Ambassador
of lsrael recalled that as soon as the Guhrlm;lt of larasl
became aware of the attack it informed the Government of the
United States what had taken place, and that "the Government
of Israel immediately assumed responsibility for this error."

The Ambassador further recalled that the Government of Iarasl




sl
had taken the initiative "to offer to make amends for the tragic
loss of life and material damage" and stated further that "the
Government of larael rensws its readiness to make amends, "
Tha United States TGovernment has proceeded to compile
the information necessary to present to the Government of Israel
claims for compensation as & result of the attack on the
U,5,5. Libarty to the axtent recognized by international law,
The clalms that the Government of the United States will present
{all into the following categories:
1. Claims on bshalf of those suifering loss
a8 & result of the deaths of thirty-four
members of the crew of the veasel.
2. Clalmes on behalf of the approximataly
one hundred sixty-two members of the
erew who suffered personal Injuries.
3. The claim of the Government of the
United States for physical damage to
the U.5.8. Liberty.
4. The claim of the Government of the
United States for relmbursement of
amounts expended for medical treatment
of the injured personnsl.
5. The claim of the Government of the
United States for the value of lost

services of injured parsonnsl.

6. The claim of the Government of the

v




a3a

United States for amounts expended in

reimbursing the crew for personal

property lost 4:;:- destroyed.

Claims on behalf of those suffering loss as & result

of the deaths of thirty-four members of the crew of the
U.5.,5, Liberty are being submitted today to the Government
of Israel in a series of separate notes. In view of the substantial
economic hardship suffered by these claimants, the United States
Government trusts that the Government of Israsl will expeditiously
process and pay these claims,

. The remaining claims will be presented periodically .
a8 the evidence establishing the amount of damage in sceordance
with principles of international law becomaes available. Dealay
may eccur in presenting some of the claims, particularly thosse
iavolving saricus personal injuries, since the axtent of injury

may not be ascertainable until a later date.

Embassy of the United States of America

Tel Aviv, December 27, 1967
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Mr. Ephraim Evron
Minister

Embassy of Israel
1621-22nd St. N.W.
washington, D. C. 20008

Daar Mr. Evron:

TELEPHDOMNE
(Z02| BEF-DAGC

CABLE ADDMERS
"LEGHE
1968 :
EFRECAM DFFICE

BQ PLACE DL LA MACCLEISE
FARIT &%, FRARCE

Enclosed is the memorandum you reguested with respect
to the claims presented on behalf of the families of crew
menbers of the U.58.5. Liberty who were killed last June.
The 0ffice of the Legal Adviser was forthcoming and cooper-
ative; I'm sure wa'll have no difficulty in obtaining

Further information if necessary.

David has been through the memorandum with me and
strongly endorses the geperal conclusion that the Depart-

mEnt'ﬂ clﬂiminﬂrﬂ in lluﬂ with results reaeh&ﬂ in Eimilar

EﬂEEE in United States courts.

If vou have any questions; please don't hesitate to

call.

wWith best regards,

~ Enclosure

Sinceraly,
#

{Q_-‘- ¢ SN ,.;"<

Lea BR. Marks
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February 1, 1968

MEMORANDUM FOR MIEISTER EVROH

Subject: Basis of Calculating Claims Resulting from the
Deaths of (rew Members of the U.5.5. Liberty

You have asked vhat criteria the Department of State
used in calculating the elaims presented to the Government
pf Israel on behalf of the widows, minor ¢hildren, and
parents of the crew membexrs of the U.85.5. Liberty killed
on Junes B, I967.

¥You have also acked whether these claims are in line
with judgments awarded in similar cases by United States
COUELE,

Finally, you have asked how the claims compare with
similar cases involving the responsibility of the United
States for the death of foreign nationals or the respon-
sibility of other states for the death of United States
nationals.

1. General

The claims were determined by the claims section
of the Office of the Legal Adviser in the Department of
State. I have discussed the computations with Fabian
Kwiatek, one of several lawyers who prepared the claims,
and with Carl Salans, Deputy Legal Adviser.

The amounts were computed independently by the
Btate Department, not negotiated with families of the

decganed or their lawyers. The Department relied on Navy

e Y R Ty e e D T N e N T
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personnel records for basie information. A uniform set of
eriteria was applied in all cases,

Before the claims were presented to the Government
of Israel, the families of the deceased c¢rew mombers were
notified of the amounts that would be sought on their
behalves.,

The Department expects a lump sum payment frem
Tarael, which it will in turn distribute to the families.

Attached to this memorandum are:

a, The militaxy pay scale in effect at the time
of the Liberty incident and the military pay scale currently
in effect. YThe former was used in computing ¢laims,

b. Two copies of the forms used for computing
claims. One i85 blank; one shows the computations in the
cage of Phillip MeCutcheon Armstrong, Jr. These forma were
drawn up for the Liberty incident; no prior forms existed,

IT. The Criteria

Each elaim includes four componentsa:

a. Loss of support of wife and minor children.
(Form A)

b, Ioss of support of parents. (FPorm B}

o. Loas of special services by wife and children.
(Form ©)

d. BEmotional anguish. (Form D)

a. loss of Bupport of Wife and Minor Children

Thie is intended to compensate the wife and




iw

minor children for the value of the income lost by them as
a result of the huskband's death. The method of computing
loss of support appears on Form A and is generally eon-
sistent with the method applied in domestic cases. There
are many variables, and a wide range of possible assumptions.
On balance, the Department's assumptions seem reasonable.
Some specific comments follow:

1. Loss of support has been projected on the
basis of the decedents' gross income, without express
deduction for federal or state income Laxes. (The notes
to the Government of Israel state that taxes have been
deducted but this deoes not appear in the caleulations.)
United Etates courts are divided on the gquestion whether
taxes should bhe deducted before projecting future income,
but the weight of auwthority is consistent with the
Department's position. In addition to the reasons generally
given for projecting gross income without deduction for
taxes, there are two reasons applicable to this case: First,
income is projected solely on the basis of Ravy salary, with
no account taken of the decedents' other current or potential
income: second, income taxes vary widely depending on ded-
uetions, credits, atec. It would be difficult to teke account
of thesp factors on a uniform basia.

2. The Department considers projected increases
in snlary (ITtem IV of Form A) conservative, Actual

increases in poy for military personnel promoted at regular




intervals are probably higher than the computations used

by the Department. Moreover, the projections are based

on the pay scale in effect in June 1967. They do not take
into mccount the pay raise already in effect, pay raises
guaranteed to military personnel over the next few years

as a result of legislation enacted last year or pay raises
that military personnel are likely to receive in subseguent

years, Finally, the crew of the Liberty was highly gquali-

—_—— =

. e — = — -

fied. Many of the deceased crownén were professicnally
skilled and might have had demonstrably greaber earning
powexr than their Naval pay indicated.

3. A 3 1/2 percent compound interest rate was
used to discount loss of support to its preoaent value, The
range in domestic cases is 2 1/2 percent to 4 percent; most

courts use a 3 percent rate.

b. ILoss of Support of Parents

The notes presenting the claima to the Government
pf Israel state that the claim for 520,000 for each sur-
viving parent includes, in addition to "a specific allow-
ance for shock and emotional anguish® an allowance for
mfature support; services and obther bénefits which the
decedent could reascnably be expected to have provided.”

In fact, the 520,000 per parent was regarded, oOr
g0 it appears from the Department's forms, solely as

compensation for emotional anguish. Specific calculations




were made only, as in note 34, where the decedent was
actually contributing to the support of his parents.

¢. Iloss of Special Sexrvices by Wife and Children

This component is the discounted present value
of a payment of $500 per year per child until age 18 and
5500 per year for the remaining life expectancy of the
deceased or his wife, whichever is less.

Reimbursement for loss of services is permitted
at common law in the tUnited States under FPederal and
most state wrongful death gtatutes, and apparently in
international law. 5 Hackworth, Digest of Internat'l Law,
749 (1927)

The $500 figure is arhitrary. but reasongble.
The domestic cases discussed below include awards of
S600, 51,000, $1,200, and £1,400 per year per child.

d. FEmotional Anguish

Wives were awarded 525,000 for emotional anguish;
each surviving parent was awarded $20,000; and each minor
child over the age of two was awarded §10,000.

ITI. Judgments Reached in Similar Cases by United

States Courts.

Fesults in United States cases vary widely. State
statutes differ. Many awards are rendered by juries and

are thus uneven and inscrutable. However, the Department's

claims for wives and children appear to be on the high side

but generally in line with cases in the federal courtis




arising either under federal statutes, such as the Death on
the High Seas Act, 46 U.S5.C. § 761 et seq. or under the
wrongful death statutes of the various states. Awards in
sin figures for a young man with a wife and children are
not uncommon.

Federal statutes and most wrongful death statutes
preclude conpensation for emotional anguish, a factor that
iz taken into account in the State Department calculations
{and permitted at commen law and in international law).
Domestic cases, however, often permit recovery for pain
and suffering of the deceased (varying from a few hundred
dollars to $10,000 in caszes where death was nearly in-
stantaneous); funeral expenses, lost benefits from pension
funde, income taxes that would theoretiecally be paid on the
interest earned on the judgment over a period of years egual
to that used in computing present value, and interest from
the date of death to the date of judgment. None of these
factors is taken into account in the Department's oal-
culations.

The most guestionable element in the Department's
calculations ig the ¢laim of 520,000 for each surviving
parent. The federal cases do not award any damages to
surviving parents, except where the decedent was providing
actual support. The great weight of state court degisions
alzso deny recovery for emotional anguish of a decedent's
parents. ¥Yor a discussion of emotional anguish in inter-

national law, see 5 Hackworth, Digest of Internantional Law
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Finally, it is worth noting that even theugh the
judgments awarded in domestie courts seem comparable with
the claims presented to the Govermnment of Israel, the
former are usually reduced by attorney's feesa that may
range from 20 percent to one third of the total Jjudgment.
It's reasonable to assume that attorney's fees with
regpect to the claims against the Government of Israel
will be far smaller.

Following is a summary of several prominent
domestic cases decided in the federal courts.

Meehan v.Cent. R.R. of N.J., 1Bl F. Supp. 594

(5.D.K.¥. 1960). A commuter train went off a bridge in

New Jersey and into the river, drowning the deceased. Ho
was a 39-year-old lawyer earning $10 - 511,000 per year. He
was survived by a widow and five children ages two to elght.
The judgment was £235,000.

O'Connoxr w. U.8., 269 F.2d 578 (24 Cir, 1358].

0'Connor was a civilian on board an airforce bomber that
collided on maneuver. He waz 36 years old, was survived by

a wife and one seven-year—old child, and was sarning $7,992

a year. The trial court awarded his family $150,000, but the
Court of Appeals reduced it to $590,000.

Mat'l Airlines v. Stiles, 268 F.2d 400 (5th cir. 1959).

bBecedent Wiz killed in -a-plane crash. He was survived ocnly

by a widow. He was 51 yeare old, and was earning $41,800 a




year at the time of his death. The court upheld a judgment
of $250,000.

Petition of Marina Mercante Nicaraguense, 248 P,
Supp. 15 (S.D.N.¥. 1959). Three seamen were drowned when
a tug hoat sunk in New York.

The trial court awarded damages as follows:

Fargo was 34 years old, was survived by his wife
and fiwve minor children, and was earning 510,000 a year,
His family was awarded 5160,770.

Salverson was 29 years old and was survived by his
wife and four minor children. He was earning $8,500 per
year. His family was awarded 5150,185,

Evans wus 28 years old and was survived only by a
widow. He was earning 510,000 a vear when he died. The
court awarded him $95,210.

In computing the three judgments, federal income
taxes were deducted from gross income. On appeal, the
judgments were reversed on the ground that compensation
should have been determined without deduction for income
taxes. 364 F.24 118 (2d Ccir. 1966).

Moore=-MeCormack Lines w. Richardson, 295 F.2d4 583

196l. For these purposes, the case is similar to the one
just discussed.

A chief mate survived by a widow and two children
was awarded $185,000. A 34-year-cld chief engineer sur-

vived by a widow and thresa children was awarded S1R6,000.




A 3B-year-old cook survived by a widow and two socns, with
an earning power of 54,000 a year, was awarded S63,880,

Blumenthal v. U.5., 189 F. Supp. 439 (B.D. Pa. 1860),

aff'd 306 P.24 16 (34 Cir. 1952) Decedent wazs a civilian on

a military plane sbandoned over the high seas off Korea. When
he bailed out, the United States failed to rescue him from the
high seas in time. He was 27 years old, was survived by a
widow, and was earning £5,700 a year when he did. His widow
was awarded 575,000,

DeVite v. United Airlines, 98 F. Supp. BB (E.D.H.Y.

1951} . DPeVito was killed in a plane crash. He was 3B years
old, was survived by two children [aged seven and eleven),
and was earning 59,000 a year. The court awarded the
surviving family $165,000.

Rogow v, U, 'B., 173 P. Supp. 547 (S.D.H.¥Y. 1959)

Rogow was a civilian killed when an air force plane on which
he was a passengery crashed. He was 36, was survived by &
wife and two children (ages five and three), and was earning
about $22,000 a year. The judgment was $262,987,

IV. Other Cases Involving State Responsibility for

fthe Death of a Poreign or United States National.

Cases involwving the responsibility of the United
States for the death of a United Btates national are governed
by statute and are included among the cases discussed above,
See Blumenthal.

There are apparently no recent precedents for wrongful




death of United States personnel involving responsibility
of another state or wrongful death committed by the United
States against the personnel of another state. AL least,
Ewiatek saild he knew of no precedents and none had been

used in computling claims against Israel. Earliexr precedents
include the sinking of the Imsitania and numerous awards
made by claims commissions such as the American-Panamania
Claims Commicssion and the Special Mexican Clalms Commission.
The eriteria used in these cases are similar to those
applied in domestic cases and in the Liberty incident. They

include compensation for emotional anguish.
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